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. 1 NTRODUCTI ON

Plaintiff Ashland Regi onal Medical Center (“Ashland”)
seeks judicial review of a final determ nation of the Provider
Rei mbur senent Revi ew Board (“PRRB’ or the “Board”) of the Health
Care Financing Adm nistration (“HCFA’) denying jurisdiction over
Ashl and’ s appeals fromthe Blue Cross of Western Pennsyl vania’s
(a fiscal internmediary) decision refusing to reopen prior years’
Medi care reinbursenent clains to allow retroactive recognition of

Ashl and’ s status as a Medi care Dependent Small Rural Hospital



(“MDH). Plaintiff asks this court to remand this case to the
PRRB for a hearing on the nerits of retroactively declaring
Ashland a MDH. Alternatively, Plaintiff argues that because the
PRRB's admi nistrative record is inconplete, this case nust be
remanded to the PRRB with directions to develop a conplete record
and to provide a full and satisfactory explanation of its
deci si on.

Pursuant to a stipulation of the parties approved by
the court on February 10, 1998, Plaintiff and Defendants have
agreed that there are no issues of material fact and have filed
cross-notions for sunmmary judgnent. For the reasons discussed
bel ow, we will grant the Defendants’ Mdtion for Summary Judgnent

and deny the Summary Judgnent Motion filed by the Plaintiff.

1. FACTS
Ashland is a provider of inpatient hospital services
whi ch receives rei nbursenent for the cost of providing those
services to Medicare beneficiaries, pursuant to Title XVII11 of
the Social Security Act, 42 U S.C. 8§ 1395 et seq. (the “Medicare
Act”). Under the Medicare Act, private insurance conpanies, |ike
Bl ue Cross of Western Pennsylvania (“Blue Cross” or the

“Internediary”), act as internmediaries for the Secretary of

'Parti es have conceded that there are no factual issues
in dispute in this case. 2/6/98 Stipulation to File Cross-
Mbti ons.




Heal th and Human Servi ces and determ ne the anount of

rei mbursenent that providers are due. Providers, |ike Ashland,
are paid under a prospective paynent system (“PPS’). In lay
terms, this nmeans that hospitals are paid for their services to
Medi care patients according to predeterm ned schedul es of
national and regional rates, and not according to the actual
costs or charges.

In 1989, Congress anended the Medicare Act to create a
new cat egory of hospitals known as “Medi care dependent small
rural hospitals” (“MDHs”). NMDHs can potentially receive two
adjustnents to its Medicare rei nbursenent. First, an MDH can
receive a special paynent adjustnment to its PPS paynents. 42
USC 8§ 1395w(d) (5 (G (). Second, a MDH can al so receive an
adj ust nent known as “the MDH vol unme adjustment.” 42 U.S.C. §
1395w(d) (5) (G (iii). The bottomline is that a hospital
classified as a MDH will receive nore noney for its services than
the sane hospital if it were not classified as a MDH.

A hospital nmust nmeet a nunber of criteria to be
classified as a MDH, however the only criteriuminportant for
this case is that the hospital have fewer than 100 beds. Federal
regul ati ons specify the manner by which hospitals shoul d
cal cul ate the nunber of beds applicable to this requirenent.
According to the regul ations, the nunber of beds are cal cul at ed

“by counting the nunber of avail able bed days during the cost



recordi ng period, not including beds assigned to newborns,
custodi al care, and excluding distinct part hospital units, and
di vidi ng that nunber by the nunber of days in the cost reporting
period.” 42 C.F.R § 412.105(b)(1992).

In order to receive Medicare reinbursenents, hospitals
submt cost reports to internediaries who anal yze and, if
necessary, audit the report. The internediary applies the
Medi care rei nbursenent policies in effect for the cost reporting
period and issues the final determ nation of Mdicare
rei mbursenent for the final year which is set forth in a Notice
of Program Rei nbursenent (“NPR’).

If a provider is dissatisfied with any aspect of the
rei mbursenent provided in the NPR, it can request a hearing
before the PRRB. In order to qualify for PRRB review, the anount
in controversy nust be at |east $10,000 and the provider nust
subnmit a hearing request within 180 days of the initial NPR 42
U S.C. 88 139500(a),(b). The appeal of a provider’s MDH status
nmust be made during the course of the usual appeal of the NPR
If the jurisdictional prerequisites are net and the PRRB has the
authority to decide the matter at issue, see 42 C.F.R 88
405. 1839, 405.1867, then the PRRB may hold a hearing and issue a
decision that is potentially subject to further review by the
Admi nistrator of the HCFA. 42 U S. C. § 139500(f)(1); 42 CF.R 8§

405. 1875. Thereafter, the statute allows for appeal to a U.S.



District Court. 42 U.S.C. 8 139500(f)(1); 42 C.F.R 8§ 405.1877.
In order to obtain judicial review of the agency deci sion,

whet her issued by the PRRB or the HCFA Admi nistrator, the
provider nust file an action within 60 days after being notified
of the final decision. 42 U S.C. 88 405(h), 1395(ii),

139500(f) (1).

Separate fromthe statutory adm nistrative and judici al
appeal s process, the Secretary’ s regul ations provide for
reopeni ng of final reinbursenent determnations. |f a provider
does not tinely appeal the specific determnation included in the
initial NPR, then the cost report is considered final. The
regul ations permt, however, reopening a cost report to make
limted corrections on otherwi se final reinbursenent
determ nations. An internmediary’s determ nation “nmay be reopened
with respect to findings on nmatters at issue” either on a notion
of the internediary or the provider, provided that the reopening
request is nade within three years of the finalization of the
specific cost report determ nation included in the NPR 42
C.F.R § 405.1885(a).

An internediary is required to reopen a decision in
certain situations not at issue in this case. 42 CF.R 8§
412.1885(b). Oherw se, according to the Board s position, an
intermediary’s decision to reopen a case is discretionary. Under

PRM regul ations, “[w] hether or not the internediary will reopen a



determ nation, otherwise final, wll depend on whether new and
materi al evidence has been submitted, or a clear and obvi ous
error was made, or the determination is found to be inconsistent
with the law, regulations and rulings, or general instructions.”

PRM § 2931.2, reprinted in CCH Medicare and Medicaid Guide | 7738

(“PRV).

The regul ations specifically provide that when
reopening is granted, a provider has the right to appeal the
result of the reopening to the PRRB. 42 C.F.R § 412.1889.
However, if the fiscal internmediary denies a reopening request,
the regul ati ons do not authorize an appeal to the PRRB, but
i nstead provide that “jurisdiction for reopening a determ nation
or decision rests exclusively with the adm nistrative body that
rendered the | ast determ nation or decision.” 42 CF.R 8§
412.1885(c). Thus, the PRMstates that “[a] provider has no
right to a hearing on a finding by an internmediary or hearing
officer that a reopening or correction of a determ nation or
decision is not warranted.” PRM § 2931.1

PRM 8§ 2931.2 also gives the internediary discretion to
permt a provider to file an amended cost report in limted
ci rcunst ances. However, according to the Board, “once a cost
report is filed, the provider is bound by its elections.”
Cenerally, “a provider may not file an anended cost report to

avail itself of an option it did not originally elect.” PRM§



2931.2. An internediary’s refusal to permt a provider to anmend
a cost report falls under the scope of the reopening regulations,

West chester General Hospital v. Blue Cross and Bl ue Shield

Associ ation/Blue Cross of Florida, CCH Medi care and Medicai d

Gui de | 45,181 at 53,489 (HCFA Adm ni strator Decision 1997), and

is not a revi ewabl e deci si on. Bon Secours Heartl ands Hone Heal th

Agency v. Blue Cross and Blue Shield Associ ation/Blue Cross and

Bl ue Shield of Maryl and, CCH Medi care and Medicaid Guide | 41, 690

at 37,337 (HCFA Adm ni strator Decision 1993).

At issue in this case are Ashland’'s rei nbursenent
claims involving three fiscal years ending (“FYE’) February 14,
1992, June 30, 1992, and June 30, 1993. Ashland took over the
operation of the former Ashland State General Hospital (“ASGH)
fromthe Commonweal th of Pennsylvania on or about February 15,
1992. When filing cost reports with Blue Cross for the above
three tine periods, Ashland followed its predecessor’s practice
of listing the nunber of |icensed beds instead of the average
nunber of beds available. This led Ashland to report that it had
nore than 100 beds. Ashland asserts, however, that the nunber of
beds actual |y avail abl e throughout these three tine periods was
al ways | ess then 100 beds. Thus, because of the hospital’s bed
reporting errors, Blue Cross determ ned that Ashland was not
entitled to MDH status. Had Ashland been declared a MDH, it

woul d have received an extra esti mated $1, 530, 870 for FYE



2/ 14/ 92, an extra estinmated $910,514 for FYE 6/30/92 and an extra
$2,987,561 for FYE 6/30/93. Al told, Ashland s reporting error
cost the hospital an estinmated $5, 428,945 in Medicaid

rei mbursenments.

In March of 1994, Ashland becane aware that it
qualified as an MDH, after learning that a simlarly situated
hospi tal had obtai ned VMDH cl assification, retroactively, by
counting the nunber of avail able beds instead of the nunber of
| i censed beds. Ashland contacted both the HCFA and Bl ue Cross on
or about April 1994 and requested recognition of its status as a
MDH for the current cost reporting period, as well as retroactive
recognition for the three prior reporting periods. Ashland
clainmed that it could substantiate that the hospital naintained
| ess than 100 beds during the relevant tinmes. Based on evidence
submitted by Ashland, HCFA s region office confirned that Ashl and
mai nt ai ned | ess than 100 beds and recogni zed that Ashl and
qualified as a MDH for FYE 1994. Plain. Ex. A

Meanwhi | e on June 23, 1994 and Novenber 22, 1995, based
on the cost reports originally submtted by Ashland, Blue Cross
I ssued Notices of Program Rei nbursenent (“NPR’) for the hospital
for FYE' s 2/14/92, 6/30/92 and 6/30/93 which did not provide for

Ashl and’ s rei nbursenent as an MDH  Adnmi ni strati ve Record

(“A-R ") at 7-31, 110-23, 272-98. Neverthel ess, Ashland

continued to press for retroactive MDH status. HCFA, however,



indicated that it could not verify Ashland’ s status as an MDH
retroactively and directed the hospital to Blue Cross for a
determ nati on whether the prior cost reports m ght be reopened to
all ow Ashl and to anend the nunber of beds reported. A R at 76.
HCFA stated that the Internmediary woul d have to deci de whet her
the cost reports could be reopened and whet her anended cost
report information could be accepted. 1d.

Ashl and then requested that the Internediary reopen the
NPRs by a Cctober 13, 1994 letter. Answer at f 17.2 Blue Cross
exam ned the hospital’s cost reports from 1991 through 1994 to
determ ne whether the hospital’s square feet had been changed in
the reports. A R at 78-79. The Internediary also visited
Ashl and to exam ne the nunber of beds available to substantiate
the change in square feet reported in the 1994 report (which was
substantially different fromthose reported in the three prior

cost reports). 1d.; Answer at T 20. However, according to the

Plaintiff, the Internediary refused to conplete the review
process by allow ng Ashland to offer additional substantiation of
its MDH clains. A R at 79. And, Blue Cross decided not to

reopen any of the cost reports fromprior years. |1d.

This letter, however, is missing fromthe
Adm ni strative Record. Plaintiffs assert that the absence of
this letter is proof that the Adm nistrative Record is inadequate
on its face.



On Decenber 14, 1994, Ashland filed requests for appeal
with the Board based on Blue Cross’s refusal to reopen the NPRs
to all ow Ashland’s cost reports to be anended to reflect the
hospital’s MDH status. A. R at 108-09, 195-96; Plain. Ex. C
The Internediary, through a February 23, 1995 neno, inforned the
Board of its opinion that the Board | acked jurisdiction over the
Internediary’s refusal to reopen the NPRs. A. R at 90. The
Board directed Ashland to submt position papers responding to
the Intermediary’s challenge to the Board’ s jurisdiction over the
matter. Ashland conplied with the Board’s request by filing
briefs and exhibits. A R at 38-88, 124-75, 299-350. The
Internediary did not file any position papers on the issue,
beyond its February 23rd letter.

On August 5, 1996, the Board notified Ashland and the
I ntermedi ary that HCFA had mi splaced the files for the cases at
issue. A R at 93. The Board requested Ashland to subnmt copies
of its initial appeal requests, the Internediary’s final
determ nati on being appeal ed and its position papers. The
I ntermedi ary was requested to supply copies of any docunentation
it previously sent regarding these cases so that the files could
be reconstructed. 1d. According to the Plaintiff, the materi al
submtted by the Internediary anmounts to only 12 pages out of the

366 page reconstructed Adm nistrative Record. Plaintiff Ashland

10



Reqgi onal Medical Center’s Menorandumin Support of its Mtion for

Sunmary Judgnent (“Plaintiff’s Mtion”) at 7.

On Novenber 4, 1996, the Board issued its final
determ nation that it lacked jurisdiction over Ashland’ s appeal s.
The Board based its decision on 42 C.F.R § 405.1885(c) which
states that jurisdiction for reopening a determ nation rests
solely with the adm nistrative body (in this case, the
Internmediary) who originally rendered the |ast determ nation and

on the district court’s decision in St. Vincent Health Center v.

Shalala, 937 F. Supp. 496 (WD. Pa. 1995), aff’'d 96 F.3d 1434

(1996) (Table)(“St. Vincent”), holding that the Board s refusal to

review an internmediary’s decision not to reopen a cost report was
proper. The Board’s decision letter did not address the
Plaintiff’s argunment that the Internediary had constructively
reopened the cost reports through its actions. Plaintiff has
filed this suit asking us to remand the case to the Board to
consider the nerits of the Plaintiff’s claims, or in the

alternative to develop a nore conplete adm nistrative record.

I11. DI SCUSSI ON

A. Standard O Revi ew

Both sides in this case have submtted notions for
summary judgnent. The court shall render summary judgnent "if

t he pl eadi ngs, depositions, answers to interrogatories, and

11



adm ssions on file, together with the affidavits, if any, show
that there is no genuine issue of material fact and that the
nmoving party is entitled to judgnment as a matter of law. " Fed.
R Cv. P. 56(c). An issue is "genuine"” only if there is
sufficient evidentiary basis on which a reasonable jury could

find for the non-noving party. Anderson v. Liberty Lobby, Inc.,

477 U. S. 242, 249 (1986). A factual dispute is "material" only
if it mght affect the outcome of the suit under governing | aw.
Id. at 248. Al inferences nmust be drawn and all doubts resol ved

in favor of the non-noving party. United States v. D ebold,

Inc., 369 U. S. 654, 655 (1962); Gans v. Mundy, 762 F.2d 338, 341

(3d Gr.), cert. denied, 474 U. S. 1010 (1985).

On notion for sunmary judgnent, the noving party bears
the initial burden of identifying those portions of the record
that it believes denonstrate the absence of material fact.

Celotex Corp. v. Catrett, 477 U. S. 317, 323 (1986). To defeat

summary judgnent, the non-noving party nust respond with facts of
record that contradict the facts identified by the novant and may
not rest on nere denials. [d. at 321 n. 3 (quoting Fed. R G v.

P. 56(e)); see also First National Bank of Pennsylvania v.

Lincoln National Life Ins. Co., 824 F.2d 277, 282 (3d Cr. 1987).
The non-noving party nust denonstrate the exi stence of evidence

that woul d support a jury finding in its favor. See Anderson,

477 U.S. at 248-49.

12



In determ ning which side of this case is entitled to
sumary judgnent, this court’s review of the Plaintiff’s
conplaint is limted by the Medicare statute. 42 U S.C. 8§
139500(f)(1). The Medicare statute provides that agency
decisions will be reviewed under the Adm nistrative Procedure Act
(“APA”), 5 U S.C. 8§ 706. Under the APA, we may only set aside a
final agency action when it is “arbitrary, capricious, an abuse
of discretion, or otherwi se not in accordance with law,” or when
the action is “unsupported by substantial evidence” in the
adm ni strative record taken as a whole. 5 U S.C 8§

706(2) (A), (E); Monogahela Valley Hospital, Inc. v. Sullivan, 945

F.2d 576, 591 (3d Cir. 1991).

Furthernmore, as the D.C. G rcuit has recognized, “to
the extent HHS has based its decision on the | anguage of the
Medi care Act itself,” the agency is owed deference. Marynount

Hospital, Inc. v. Shalala, 19 F.3d 658, 661 (D.C. Gr. 1994),

citing Chevron U.S.A ., Inc. v. Natural Resources Defense Council,

Inc., 467 U. S. 837, 843-45 (1984)(“Chevron”). Under Chevron,
courts should defer to an agency’s interpretation of a statute,
so long as it is a permssible construction, unless Congress has

spoken on the particular issue at hand. HCA Health Services of

&l ahoma, Inc. v. Shalala, 27 F.3d 614, 617 (D.C. Grr.

1994) (“HCA”). Deference to the agency is especially appropriate

where Congress has del egated responsibility for a regulatory

13



schenme as intricate as Medi care. Butl er County Menorial Hospital

v. Heckler, 780 F.2d 352, 356 (3d Gr. 1985). And, the
Secretary’s interpretation of her own regulations is entitled to
“substantial deference,” and nmust be given “controlling weight
unless it is plainly erroneous or inconsistent with the

regul ation.” Thomas Jefferson University v. Shalala, 512 U S.

504, 512 (1994).

B. Plaintiff Is Not Entitled To Have Its Case Remanded To The
PRRB For A Hearing On The Merits

1. The Board Correctly Determ ned That It Did Not Have
Jurisdiction Over Ashland s Appeals Since The
I nternedi ary Refused To Reopen The Case

The PRRB properly held that it did not have
jurisdiction over Ashland s appeal of the Internediary’s refusal
to reopen the three cost reports/NPRs at issue. The Secretary’s
regul ations provide that an internmediary may reopen an NPR on its
own notion or at a provider’s request. 42 CF. R 8§ 405.1885(a).
However, as we have already discussed in the Facts section of
this Opinion, the reopening of a case is strictly discretionary
and the Secretary’ s regulations provide that “jurisdiction for
reopening a determ nation or decision rests exclusively with that
adm ni strative body that rendered the | ast determ nation or
decision.” 42 CF.R 8 405.1885(c). Thus, the Board has
determ ned that a “provider has no right to a hearing by an
I nternmediary or hearing officer that a reopening or correction of

a determ nation or decision is not warranted.” PRM 8 2932.1.

14



The PRRB' s decision that providers are not entitled to
revi ew of reopening denials is a reasonable construction of the

Medi care statute. See St. Vincent, 937 F. Supp. at 503-04.

| ndeed, the overwhelm ng majority of courts have upheld the
Board’s view that it lacks jurisdiction over such denials. See

Your Hone Visiting Nurse Services, Inc. V. Secretary HHS, 132

F.3d 1135 (6th Cr. 1997); Good Sanmritan Hospital Regiona

Medi cal Center v. Shalala, 85 F.3d 1057 (2d Cr. 1996) (“ &ood

Samaritan”); Athens Conmmunity Hospital, Inc. v. Schw ker, 743

F.2d 1, 4 n.4 (D.C. Gr. 1984), overruled on other grounds,

Bet hesda Hospital Association v. Bowen, 485 U S. 399 (1988); St.

Vi ncent, 937 F. Supp. at 503-04; Binghanton General Hospital v.

Shal ala, 856 F. Supp. 786, 795 (S.D.N Y. 1994) (“Binghanton”);

Menorial Hospital v. Sullivan, 779 F. Supp. 1406, 1408-09 (D.D.C

1991). But see State of Oregon on Behalf of Oregon Health

Sciences University v. Bowen, 854 F.2d 346 (9th G r. 1988).

Such a construction of the statute is supported by the
pl ai n | anguage of the Medicare statute which does not contenplate
jurisdiction over an internmediary’s denial of reopening. See 42

U S. C 8§ 139500(a). Indeed, reopening is purely a creature of

regulation, St. Vincent, 937 F. Supp. at 504, and therefore any
right to reopening is governed by the regulation that created it.

42 C.F. R 88 405.1885-89; see Binghanton, 856 F. Supp. at 796.

15



Furthernore, though the statute grants jurisdiction
over an internmediary’s final determ nation regarding the tota
anount of programrei nbursenent due to the provider, this should
not be read to include denials of reopening requests. Wile a
deci sion not to reopen nay be in sone sense final, it does not
establish an anount of programrei nbursenent. Instead, it “is a
final determnation that there are not grounds on which to
reconsider a previous final determ nation as to the anmount of

program rei nbursenent.” Good Samaritan, 85 F.3d at 1061, quoting

894 F. Supp. at 690; see also St. Vincent, 937 F. Supp. at 504.

Consequently, a reopening denial is “akin to a decision of a
judicial panel or en banc court to deny rehearing, and ‘no one
supposes that denial, as opposed to the panel opinion, is an

appeal abl e action.’” Binghanmton, 856 F. Supp. at 794, quoting

|.C.Cv. Brotherhood of Loconotive Engineers, 482 U.S. 270, 280

(1987).

Ashl and asserts, however, that the Board s
interpretation that it does not have jurisdiction over an
i ntermedi ary’ s decision not to reopen a case cannot be reasonabl e
because such an interpretation would afford a provider no
procedural rights when it tinmely seeks to correct an error inits

cost reports affecting its provider status. Plaintiff’s

Menor andum in Opposition to Defendants’ Cross-Mtion for Summary

Judgnment (“Plaintiff’s Menorandumin Opposition”) at 17.

16



Plaintiff attacks the “schene, set forth by Defendants,” where
once “Ashland nade an initial error on its cost reports,” the

Plaintiff “had no rights to any review, but renained subject to
the whimand caprice of the Internediary, the agency’s private

contractor.” Plaintiff's Menorandumin Opposition at 18.

Plaintiff argues that, under the Defendants’ system “the
| ntermedi ary had conplete discretion to decide whether to permt
Ashl and to anmend the cost reports . . . and its refusal to permt

anendnent was unreviewable by the Board.” [d. at 18-19 (enphasis

inoriginal). Plaintiff argues that an interpretation of the
statute and regul ations that provides a provider, |ike Ashland,
no review of an internediary’s decision not to reopen a cost
report, is “unjust, unsound and in direct conflict with
congressional policy and the law.” Plaintiff’s Menorandumin

Qpposition at 21.
We agree with the Plaintiff that the Board' s

interpretation of the regulations and statues at issue in this
case is harsh. However, just because an interpretation is harsh
does not make it unreasonable. It was, of course, the Plaintiff
who submitted three years worth of incorrect cost reports. Under
t he Def endants’ schene, the Plaintiff is allowed to petition the
Internmediary to correct its m stakes. However, if the
Internmediary refuses to allow the provider to correct its cost

reports, then the end result is that the provider is forced to

17



live with its owm m stakes. Wiile requiring Ashland to live with
its mstakes is indeed harsh (in this case a sinple reporting
error will cost the hospital over five mllion dollars), we
cannot say that it is unjust.

| ndeed, even in our court, sinple mstakes can
soneti mes have draconi an (and seemngly unfair) ramfications on
the parties that cone before us. For exanple, if a party fails
to object to an issue at trial, then that party is barred from
rai sing the i ssue on appeal, unless it involves fundanental
error. Fed. R Evid. 103. Indeed, there are often tines in life
that we are only given one bite at the apple and are forced to
live with our mstakes. Wile this may sonetinmes seemunfair,
life is not always fair. Thus, we refuse to hold that the
agency’s interpretation is unreasonable sinply because it is
strict and unforgiving.

Plaintiff also points out that the Defendants’
interpretation conflicts with the regulatory provision nmandati ng
reopeni ngs based on fraud. Ashland points out that according to
regul ations, “an intermediary determnation . . . shall be
reopened and revised at any tine if it is established that such
determ nation or decision was procured by fraud or simlar fault
of any party to the determ nation of the decision. 42 CF.R 8§

1885(d).” St. Vincent, 937 F. Supp. at 506-07. Thus, the court

in St. Vincent opined that in such a case it would not be

18



unconsci onable to hold that the Board could lack jurisdiction to

review the internediary’s decision. |d. at 507. Plaintiff
clainms that such “a result seens inconprehensible . . . and
shoul d not be countenanced by the [c]Jourt.” Plaintiff’s

Menorandum in Opposition at 23. However, the case before this

court does not involve fraud; it involves the Plaintiff’s own

m stake. Thus, while Plaintiff makes a strong argunent that the
Board’ s refusal to assert jurisdiction over an internediary’s
refusal to reopen a case when that internediary is involved in
fraud may be unreasonable, that is not the case before the court
today. We will therefore refrain fromdeciding the hypothetica
case proposed by the Plaintiff until such a case is actually
before this court.

Plaintiff further asserts that the Defendants’
interpretation conflicts with the PRM provision establishing
reopening criteria. The PRM does lay out factors that should be
considered by an internediary when determ ni ng whether or not to
reopen a case. And, one of these factors, as the Plaintiff
points out, is whether there has been a clear or obvious error.
PRM § 2931.2. But, nowhere in the PRM does it state that
reopening is required when the provider nakes a m st ake.

Instead, as 42 CF.R § 405.1885(a) illustrates, an
internediary’s decision to reopen a case is discretionary: “[an

internediary’ s decision] may be reopened with respect to findings

19



on matters at issue[.]” 1d. (enphasis added). The discretionary
nature of reopening in the situation at issue (where the
reopeni ng request is based on the provider’'s own m stake) is
bol stered by the fact that reopening is nmandatory in certain
other limted situations, such as when there is fraud. See 42
CF.R 8§ 412.1885(b). Thus, we do not find that the Board' s
interpretation conflicts with the PRM?3

Plaintiff contends that the Defendants’ interpretation
prevents providers fromreceiving a congressionally created

speci al hospital status. Plaintiff’s Menorandumin Qpposition at

23. W disagree. It is not the Defendants’ interpretation of
t he regul ati ons, but Ashland’ s own m stakes that have prevented
the hospital from being declared a MDH. Had Ashl and subm tted
the correct nunmber of beds to the Internediary in the first
pl ace, its cost reports would not have to be reopened.

W al so disagree with Ashland’ s contention that the
Def endants’ interpretation inpermssibly del egates too nuch
discretion to the Internediary. Plaintiff cites a footnote from
a twenty-two year-old Eighth Crcuit case to stand for the

proposition that the Medicare Act does not permt the Secretary

W further note, that even if we read the PRMto state
that an internediary nust reopen a case when there has been a
clear error, it would not |lead us to conclude that the Board's
decision that it lacked jurisdiction was unreasonable. Wile
such a reading woul d establish that the Internediary incorrectly
refused to reopen Ashland s case, it would not grant the Board
jurisdiction over the internediary’ s deci sion.

20



to enter into agreenents which would preclude any adm nistrative
revi ew what soever of an internediary’s determnation. St. Louis

Uni versity v. Blue Cross Hospital Service, 537 F.2d 283, 293 n. 13

(8th Cr.), cert. denied 429 U S. 977 (1976). However, the

situation at issue in this case does not prevent al

adm nistrative review of an internmediary’s decision. An
internmediary’ s issuance of an NPR is generally appeal able to the
PRRB, so long as certain jurisdictional requirenments are net.

The fact that the Board will not review an internediary’s

deci sion not to reopen a case does not constitute a denial of any
adm ni strative revi ew what soever of an internediary’s

determ nation. The internediary’s initial determ nation can be
reviewed t hrough the normal nmeans to the Board. Therefore, we do
not find that the agency’s interpretation del egates too nuch

di scretion to the internediary. W also disagree with

Plaintiff’s assertion that the agency’'s decision precludes any

judicial review As this case illustrates, even if the Board
refuses to assert jurisdiction, a provider, |like Ashland, is
still able to file an action in federal court. And though we are

not giving the Plaintiff the result that it would like, we are
certainly subjecting the Defendants’ actions to meani ngful
judicial scrutiny.

Thus, despite the Plaintiff’s argunents to the

contrary, we find that the Board was justified in its
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determ nation that it did not have jurisdiction over Ashland’s
appeal of the Internediary’ s reopening denial. W wll next turn
our attention to Plaintiff’s contention that the Internediary
did, inreality, reopen Ashland s case.

2. The Internediary Did Not De Facto Reopen
Plaintiff’'s Case

Plaintiff argues that, despite the Internediary’s
statenents to the contrary, Blue Cross, through its actions,
actually reopened the Plaintiff’s case. Ashland asserts that
reopening is defined by HCFA's Provi der Rei mbursenent Manual
(“Manual ") as “an affirmative action taken by an internediary

to re-examne or question the correctness of a
determ nation or a decision otherwse final.” Mnual at 8§
2931(A). Plaintiff clainms that the Internediary reopened the
case when it reviewed the prior years’ cost reports to see
whet her the nunber of square feet in the hospital had been
changed and when the Internediary sent a representative to
Ashland to tour the facility and review the nunber of beds

available. Plaintiff’'s Mtion at 10. Plaintiff’s argunent,

however, fails both on the facts of this case and on the | aw
Plaintiff’s de facto reopening argunent fails on the
facts of this case which plainly show that no reopening ever took
place. Plaintiff relies on a letter fromthe Internediary to
support its position that Blue Cross reopened its prior years

cost reports. This letter, in relevant part, states:
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We have reviewed your B-1 square feet from
Ashl and Regi onal Medical Center’s cost
reports from 1991 t hrough 1994. Qur review
shows there was no nmajor change in the square
feet until the 1994 cost report. M nor

di ff erences between years indicate changes
coul d have been nmade between cost centers

wi t hout internediary approval. Based on this
anal ysis and HCFA' s instructions, no prior
year cost reports can be reopened. W also
do not believe it is appropriate to accept an
anended cost report, as the B-1 square feet
do not show a change that would indicate any
difference in avail abl e beds fromthose
filed.

In order to substantiate the change in
square feet we will conduct an onsite review,
Friday, Novenber 11, 1994, to tour your
facility and revi ew beds avail abl e.

A R at 79.

Fromthis letter, it is obvious that the Internediary
did not, in fact, re-exam ne or question its prior decision
regarding the NPRs. Instead, the Internediary nerely reviewed
four years of cost reports to determ ne whether the cost reports
could, in fact, be reopened. The Internmediary clearly
determ ned, however, that reopening the cost reports would not be
proper. Ashland wants this court to believe that a reopening
occurred just because the Internediary exam ned the reports upon
Ashl and’ s request to reopen them Following the Plaintiff’s
logic, the only way for the Internediary to have not reopened the
case woul d have been not to | ook at the cost reports at any point
after the Plaintiff’s reopening request. Yet, how could the

I nternmedi ary determ ne whether it was proper it reopen the cost
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reports w thout |ooking at the cost reports at issue? Thus, we
cannot find, under these facts, that the Internediary’s

exam nation of the cost reports in order to determ ne whet her

t hey shoul d be reopened was itself a reopening.

Furthernore, the Internediary’s on-site review of the
hospital clearly did not constitute a reopening. The purpose of
the on-site review was to substantiate the change in square feet
reported in Ashland s 1994 cost report (for which Ashland woul d
receive MDH status). There is no indication that the purpose of
the on-site review was to exam ne Ashland’s clains relating to
the three cost reports the hospital wanted reopened. Thus, even
if Ashland’ s contention that there was a de facto reopening were
supported by the law, it is not supported by the facts of this
case.

Plaintiff’s position, however, is not supported by the
law. Ashland has presented no cases finding a de facto reopening
where an internmediary declines to reopen a case and refuse to
issue a revised NPR. Plaintiff cites to the Seventh Circuit’s

decision in Edgewater Hospital, Inc. v. Bowen, 857 F.2d 1123 (7th

Cr.), nod. 866 F.2d 228 (1988), to support its assertion that
Def endants did in fact, de facto, reopen Ashland’s NPR In
Edgewat er, a hospital requested that an internediary reopen an
NPR to reconsider four disallowed itenms. The internediary issued

a revised NPR which granted only one of the provider’s disputed
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clains and disallowed the other three. The internediary asserted
that the reopening and Board review applied only to the single
cost itemwhich was adjusted. The court found, however, that
regardl ess of the internediary’ s decision not to change three of
the itenms on the NPR, its review of all four cost itens
represented a reconsideration of all those challenged itens.
Thus, the internediary’s actions constituted a reopening of al
the considered itens, not only the single adjusted item 1d. at
1135-1137.

Even if Edgewater were controlling in the Third
Circuit, this case is easily distinguishable from Ashland’ s
situation. | n Edgewater, the court found that, in response to
the provider’s request to reopen four itens, the internediary
wote a letter that reopened the NPR  The internediary then
i ssued a revised NPR that changed only one of the itens the
provi ders had asked for the internediary to reopen. The court
found, however, that the internediary’s initial letter reopened
all four issues-- not just the one issue which was ultimately
revised. The circuit court’s finding was based on the fact that
the internmediary “reopened the first NPR, it sent Edgewater a
letter . . . explaining that it would not change three itens but
that it had been persuaded to allow the fourth claim and it sent
the second NPR with the revised cost reports incorporating the

adjustnent.” 1d. at 1135. |In Ashland s case, the Internediary
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did not reopen any NPRs; it did not consider any of Ashland s
evidence; it did not even permt Ashland to submt anended cost
reports; and it did not, like the internmediary in Edgewater,
ultimately revise a NPR based on the provider’s claim Thus,
since “this action involves a situation in which the application
to reopen [has been] denied inits entirety,” Edgewater does not

apply to the Plaintiff’s case. Saint Vincent, 937 F. Supp. at

505.

While Plaintiff, in order to support his de facto
reopeni ng argunent, cites to social security cases where courts
have found a de facto reopening of a prior application for
benefits, we do not find this line of cases to be convincing.

The Third Crcuit has held that though typically res judicata

wi |l prevent review of social security clains denied on the
nmerits through prior admnistrative decisions, a final disability
determ nati on nay be reopened and reconsi dered where new and

mat eri al evidence is provided or the evidence shows that the

determnation was clearly in error. Purter v. Heckler, 771 F.2d

682, 691-92 (3d Cir. 1985). Wile the Secretary’s decision not
to reopen a disability claimis generally not judicially

revi ewabl e, courts will exam ne the record to determ ne whet her

or not a reopening has actually occurred. [d.; Coup v. Heckler,
834 F.2d 313, 317 (3d Cr. 1987). However, when an agency (like

in this case), explicitly denies reopening, courts will generally
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take the agency at its word. See Stauffer v. Califano, 693 F.2d

306, 308 (3d Cir. 1982); see also Hardy v. Chater, 64 F.3d 405,

407-08 (8th Cr. 1995); Brown v. Sullivan, 912 F. 2d 1194, 1196

(10th Gir. 1990); More v. Chater, 97 F.3d 1460, 1996 W. 498916

*1 (Table)(9th Gr. 1996); Powers v. Secretary of Health and

Human Services, 791 F.2d 934, 1986 W. 16912, *1 (Table).

Furthernore, Plaintiff cites no cases that have
extended the concept of de facto reopening from social security
cases to Medicare provider cases.* Indeed, the Third Crcuit
found that de facto reopening, as a “flexible approach to the
application of res judicata,” was necessary in social security
cases because “clai mants under the [SSA] are generally w thout
assi stance of counsel and are involved in a review process not
saf e-guarded by adversarial concepts.” Purter, 771 F.2d at 691.
This case does not involve a lone individual fighting, wthout a
| awyer, to maintain her nmonthly disability paynments. |nstead,
this case is about a hospital with access to talented attorneys
and accountants trying to obtain mllions of dollars in Medicare
rei mbursenents. Thus, the Purter rationale for courts | ooking
behi nd an agency’s actions where the agency does not clearly

state whether or not it has reopened a prior matter does not

“Whi | e Edgewat er does rely, in part, on the concept of
de facto reopening, it does not draw an anal ogy between soci al
security disability appeals cases and Medi care provider
rei mbur senent cases.
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exist in the Medicare context. Plaintiff has failed to provide
us with a legal basis fromwhich we can determ ne that the
I ntermedi ary reopened its case. And, even had Ashl and provi ded
us a |l egal basis fromwhich we could nmake this determ nation, the
facts of this case clearly show that the Internmediary did not, de
facto or otherw se, reopen Ashland’ s cost reports/NPRs. Thus,
since the Internediary did not reopen Ashland' s cost reports/NPRs
and since the PRRB correctly ruled that it did not have
jurisdiction to review the Internmediary’s decision not to reopen
the cost reports/NPRs, we will deny Plaintiff’s request that we
remand this case to the PRRB for a hearing on the nerits of
retroactively declaring Ashland a MDH

Plaintiff argues that the PRRB' s decision was arbitrary
and capricious because it failed to explicitly address Ashland s
de facto reopening argunent. W disagree. Plaintiff cites to

Mbt or Vehi cl e Manufacturers Assoc. v. State Farm Mutual Auto

| nsurance Co., 463 U. S. 29, 43 (1983), which states that "“an

agency rule would be arbitrary and capricious if the agency has
relied on factors which Congress has not intended it to consider,
entirely failed to consider an inportant aspect of the problem
of fered an explanation for its decision that runs counter to the
evi dence before the agency, or is so inplausible that it could
not be ascribed to a difference in view or the product of agency

expertise.” Ashland argues that the PRRB entirely failed to
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consi der an inportant aspect of the problem because it did not
di scuss Plaintiff’s de facto reopening argunent. First of all,
we note that this definition of arbitrary and capricious is for
the rule making setting, while the Plaintiff is trying to
chal l enge the PRRB' s adj udicative decision. Yet, in any case,
even under this definition, we do not find that the agency’s
denial of jurisdiction was arbitrary and capri ci ous.

As we have already discussed, Plaintiff’'s de facto
reopeni ng argunent is conpletely without nerit. The PRRB did not
act in an arbitrary and capricious manner by not addressing the
Plaintiff’s neritless de facto reopening argunent. The agency
did not entirely fail to consider an inportant aspect of the
probl em at issue because it did, in fact, consider whether the
I nternmedi ary reopened the case. The PRRB took the Internediary
at its word and found that there was no reopeni ng and therefore
no jurisdiction. Had the PRRB denied jurisdiction wthout
determ ni ng whet her there was a reopening, then the agency woul d
have entirely failed to address an inportant issue. But, the
PRRB di d address the inportant issue, whether the case had been
reopened. Therefore, its actions were not arbitrary and
capricious and we will not remand these appeals to the Board.

C. Plaintiff Is Not Entitled To Have Its Case Remanded To The
PRRB For The Devel opnent O An Adninistrative Record

Plaintiff argues that we nmust remand this case to the

Board because rel evant docunents are m ssing fromthe
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Adm ni strative Record on which the Board based its determ nation
that it |lacked jurisdiction over Ashland’s clains. Plaintiff
presents six docunments as exanples of papers that are m ssing
fromthe reconstructed Adm nistrative Record. These include an
April 20, 1994 neno regarding HCFA's review of Ashland' s clains
and request for the Internediary to conduct further review,
Plain. Ex. A an April 27, 1994 letter fromthe HCFA to the
Internediary concurring with the Internediary’s decision to
recogni ze Ashland’s MDH status for FYE 6/30/94, Plain. Ex. B, a
letter fromthe HCFA asking Ashland and the Internediary to
submt briefs, Plain. Ex. D, a letter from HCFA to Ashl and
explaining HCFA's inability to retroactively verify Ashland s MDH
status, Plain. Ex. H a letter fromAshland to the Internediary
requesting that the cost reports be reopened, quoted in Answer at
1 17, and any docunents related to the Novenber 11, 1994 on-site
visit to Ashland by the Intermnediary.

First of all, we nmust point out that two of the
exanpl es of m ssing docunents are not even directly related to
Ashland’ s clainms. The docunents related to the on-site review
and the letter from HCFA concurring with the Internediary’s
approval of Ashland s MDH status for FYE 6/30/94 do not involve
Ashl and’s MDH status for the three fiscal years actually at
issue. Instead, they relate to Ashland’ s award of NMDH status for

FYE 6/ 30/ 94.
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Secondly, none of the docunents would have any i npact
on the Board’s determnation that it did not have jurisdiction
over the Plaintiff’s clains. As we have already stated, the on-
site docunments and the April 27, 1994 letter from HCFA are not
related to the Plaintiff’s clains that its cost reports should
have been reopened. And, we find that none of the renaining
docunents presented by the Plaintiff would effect the Board' s
decision that it did not have jurisdiction over the reopening
clainms in any manner.

Furt hernore, Ashland presents no case |law that requires
us to remand the case back to the agency when, as in this case, a
few uni nportant docunents nay be mssing fromthe adm nistrative

record. Ashland cites to Harrision v. PPG |Industries, Inc., 446

U S 578, 594 (1980), and Fow er v. Califano, 596 F.2d 600, 604

(3d Cir. 1979). Neither of these cases nandate the court to
remand this case to the agency. Harrision nmerely held that when
an appellate court finds that it is “unable to exercise inforned
judicial review because of an inadequate adm nistrative record
[the] court may al ways remand a case to the agency for
further consideration.” 446 U S. at 594. Here, we have no
troubl e making an informed judicial review based on the record
which is before us. Therefore, there is no need to remand this

case to the Board.

31



Fow er does not support Plaintiff’s position that we
must remand its case to the Board either. |In Fower, the SSA
| ost the application and denial of the plaintiff’s claimand
therefore held that there is no evidence fromwhich a
determ nation of error can exist. The SSA refused to hear her
claim even though the plaintiff provided evidence to reconstruct
the record. The court remanded the case to the SSA to review the
case “in view of the injustice that has been visited upon the
claimant and the difficulty of proof existing through no fault of
her omm.” Fowler, 596 F.2d at 604. |In Ashland s case the
Def endants are not using the fact that they |ost the original
record to deny Plaintiff’s claim Instead, the Board recreated a
366 page record fromwhich to reach a decision. And, as we have
stated, none of the purported m ssing docunents woul d have had
any effect on the Board's denial of jurisdiction. Therefore,

Fow er is inapposite to this case.

We find that the Adm nistrative Record was nore than
sufficient for the Board to determine that it |lacked jurisdiction
over the Internediary’ s decision not to reopen Ashland s cost
reports/NPRs. Therefore, we see no need to remand this case back

to the Board to further devel op the Adm nistrative Record.

' V.  CONCLUSI ON
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We find that the Board' s decision that it |acked
jurisdiction to reviewthe Internediary’s refusal to reopen
Ashl and’ s cost reports/NPRs was not arbitrary and caprici ous and
was supported by substantial evidence. The Board' s
interpretation of relevant statutes and regul ations to determ ne
that it does not have jurisdiction to reviewthe Internediary’s
failure to reopen Ashland’ s case was reasonable. And, Ashland s
argunent that the Internediary de facto reopened its case is
w thout nmerit. W further find that there is no reason to renmand
this case to the Board to further devel op the Adm nistrative
Record. We will therefore grant the Defendants’ notion for
summary judgnent and dismss Plaintiff’s case.

An appropriate order follows.
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